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ities thereby imposed constituted a contingent liability, tendency of 
which would be to impair its credit, especially where rights of trus- 
tees and bondholders were involved. 

[Ed. Note. — For other cases, see 11 Va.-W. Va. Enc. Dig. 882.] 

6. Cancellation of Instruments (§ 4*) — Grounds — Failure of Con- 
sideration, — Failure of consideration is a ground of equity jurisdic- 
tion. 

[Ed. Note.— For other cases, see 11 Va.-W. Va. Enc. Dig. 891.] 

7. Equity (§ 46*) — Jurisdiction — Adequacy of Remedy at Law. — 
In order to justify court of equity in refusing to take jurisdiction, 
remedy at law must be adequate, and must attain the full end and 
justice of case, reaching whole mischief and securing whole right of 
party in a perfect manner at present time and in future. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 169.] 

Appeal from Corporation Court of Roanoke. 

Suit by the Virginia Iron, Coal & Coke Company against Nan- 
nie M. Graham and others. From a decree for defendants, plain- 
tiff appeals. Reversed and remanded. 

W. B. Kegley, of Wytheville, and Jackson & Henson and D. 
D. Hull, Jr., all of Roanoke, for appellant. 

Stuart B. Campbell and Robert Sayers, both of Wytheville, and 
Waller R. Staples, of Roanoke, for appellees. 



GUDEWELL v. MURRAY-LACY & CO. et al. 
March 13, 1919. 
[98 S. E. 665.] 

1. Process (§ 168*) — "Abuse of Process" — Cause of Action. — 

"Abuse of process," as distinguished from malicious prosecution and 
from false imprisonment, constitutes an independent cause -of ac- 
tion. 

[Ed. Note. — For other definitions, see Words and Phrases, First 
and Second Series, Abuse of Process.] 

2. Process (§ 168*) — '"Abuse of Process." — The distinctive nature 
of an action for "abuse of process," as compared with actions for 
malicious prosecution and false imprisonment, is that it lies for the 
improper use of a regularly issued process, not for maliciously caus- 
ing process to issue, or for an unlawful retention of the person. 

3. Process (§ 171*) — Abuse — Alleging and Proving Malice. — In 
action for abuse of process, it is not necessary to allege or prove 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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that process was maliciously sued out, as in malicious prosecution, 
but it is necessary to allege and prove that process, after being prop- 
erly sued out, was maliciously misused or abused; law implying mal- 
ice from intentional and willful perversion, facts of which must be 
alleged. 

4. Process (§ 168*)— Abuse — Redressing Private Wrong.— It is il- 
legal to use the criminal processes of the state merely to redress a 
private wrong. 

5. Process (§ 168*) — Abuse of Process — Enforcing Collection of 
Debt— Settlement of Prosecution.— Under Code 1904, § 3973, author- 
izing private adjustments between parties immediately concerned in 
misdemeanors for which there is a remedy by civil action, despite 
section 3760, against compounding offenses, tobacco warehousemen 
who procured plaintiff's arrest for misdemeanor 'denounced by Acts 
1912, c. 130, plaintiff having failed to repay money borowed on 
pledge to sell tobacco through such person, held not guilty of abuse 
of process, having released him on settlement, despite any intention 
to use process to enforce collection of debt. 

6. Criminal Law (§ 40*) — Statutes — Settlement of Prosecution— 
Ejusdem Generis. — The general words, "or other misdemeanor," in 
Code 1904, § 3973, authorizing private adjustments between parties 
immediately concerned in misdemeanors for which there is rem- 
edy by civil action, following the specific words, "assault and bat- 
tery," are not to be limited, under the principle of ejusdem generis, 
to other misdemeanors of the same kind. 

7. Malicious Prosecution (§ 35 (2)*) — Voluntary Compromise — 
Bar to Action. — Voluntary compromise of a criminal prosecution by 
the procurement, or with the consent of accused, in itself defeats a 
recovery in a subsequent action for malicious prosecution based on 
the proceeding. 

8. Process (§ 168*)— Abuse— Want of Probable Cause.— The ele- 
ment of want of probable cause is immaterial in an action for abuse 
of process. 

9. Process (§ 168*)— Abuse— Criminal Process to Collect Debt- 
Criminal process can not be wrongfully used to collect a debt, if by 
"wrongful" is meant a perversion or oppressive use of process, as 
distinguished from secret motive party may have had in procuring 
issuance. 

10. Process (§ 168*) — Abuse — Preclusion to Attack Validity. — In 
action for abuse of process, presupposing an originally valid and 
regular process duly and properly issued, plaintiff cannot contend 
warrant on which he was arrested was barred by limitation, and that 
act under which warrant issued was unconstitutional. 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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11. Appeal and Error (§ 1068 (3)*) — Harmless Error— Instruc- 
tions. — Where, on evidence, verdict for defendants was only one 
which jury properly could have rendered, if there was any error in 
regard to instructions, it was harmless to plaintiff. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 601.] 

12. Appeal and Error (§ 1050 (1)*)— Harmless Error— Evidence. 
— Where evidence admitted over plaintiff's objection was of such a 
character that its exclusion could not properly have produced a dif- 
ferent result, its admission was harmless to him. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 594.] 

Error to Circuit Court, Lunenburg County. 

Notice of motion by J. Y. Glidewell against Murray-Lacy & 
Co. and others. To review judgment for respondents, movant 
brings error. Affirmed. 

Geo. E. Allen, of Victoria, for plaintiff in error. 
Booker, McKinney & Settle, of South Boston, for defendants 
in error. 



BARRETT BROS v. FELIE. 
March 13, 1919. 
[98 S. E. 671.] 

1. Trespass (§ 56*) — Removal of Furniture — Damages — Punitive 
Damages. — Where defendants removed sublessee's furniture from 
premises as the result of a mistake, thinking the furniture belonged 
to lessee, and were not prompted in so doing by malice, sublessee 
was entitled to -compensatory damages merely, and not punitive 
damages. 

2. Partnership (§ 153*) — Liability of Partner — Trespass by Co- 
partner — Punitive Damages. — A partner who knew nothing of al- 
leged trespass until after suit was brought, and neither authorized 
nor ratified such trespass, was not liable for punitive or exemplary 
damages. 

Error to Circuit Court of City of Newport News. 

Action by D. Felie against Barrett Bros. Judgment for plain- 
tiff, and defendants bring error. Reversed, and case remanded, 
with directions. 

/. A. Massie, of Newport News, for plaintiff in error, 
T. /. Christian and W. T. Moss, both of Newport News, for 
defendant in error. 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



